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UNITED STATES DISTRICT COURT INDICTMENT 

SOUTHERN DISTRICT Of NEW YORK 



UNITED STATES Of AMERICA 
-v- 

STEVEN SILVERMAN and 
RICHARD WldiER, 


Cu f. 
indictment 

8 75 Cr.XV 


Defendants. i 


’X 


The Grand Jury chargaai 
1. Proa on or about tha 28th day of 
October, I®’* and cootlnuoualy thereafter up to and 
including tha date of the filing of this indictnent, 
in the Southern Dietriet of Hew York, STEVEN SILVERMAN 
and RICHARD WIENER tha defendant! and others to the 
Grand Jury unknown, unlawfully, intentionally and 
knowingly conblned, conspired, confederated and agreed 
together and with each other to violate Sections 812, 
841(e)(1) and 841(b)(1)(D) of Title 21, United States 


Code. 

2, It was part of said conspiracy that 
tha said defendant# unlawfully, intentionally and 
knowingly would distribute and poaaess with intent to 
distribute Schedule I controlled substances tha exact 
aoount thereof being to the Grand Jury unknown in 
violation of Sections 812, 841(a)(1) end 841(b)(1)(B) 
of Title 21, Uhited States Code. 

OVERT ACTS 

In pursuance of the said conspiracy end to 
affect the objects thereof, the following overt acts wei 
eoonitted in the Southern District of Hew York* 

(1) On or about the 30th day of October, 

1974 the defendants STEVEN SILVERMAN and RICHARD WIENER 
left an apartnent building at 215 Beet 80th Street, 

New York, Hew York. 



\ 
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(2) On or about the 30th day of October, 

1974 the defendants STEVEN SILVERMAN and RICHARD WIENER 
went to the vicinity of East 81at Street and 2nd Avenue, 

New York, New Ycrk. 

(3) On or about the 30th day of October, 

1974 the defendant STEVEN SILVERMAN drove a Chevrolet 
Nova, bearing New York Reglatratlon #202-ZDG to the 
area of East 80th Street and 2nd Avenue. 

(4) On or about the 30th day of October, 

1974 the defendants STEVEN SILVERMAN and RICHARD \JIENER 
while In the vicinity of East 81st and Second Avenue 
possessed approximately 40 pounds of hashish. 

(Title 21, United States Code, Section 846) 

COUNT II 

The Grand Jury further charges: 

On or about the 30th day of October, 1974 
In the Southern District of ‘ New York, STEVEN SILVERMAN 
and RICHARD WIENER the defendants, unlawfully, intentionally 
and knowingly did possess with Intent to distribute, a 
Schedule 1 controlled substance, to wit, approximately 
40 pounds of hashish. 

(Title 21, United States Code, Section 812, 

841(a)(1) and 841(b)(1)(B)i Title 18, United 
States Code, Section 2.) 

COUNT III 

The Grand Jury further charges: 

On or about the 30th day of October, 1974 
in the Southern District of New York, RICHARD WIENER 
the defendant, unlawfully, intentionally and knowingly 
did possess with Intent to distribute, a Schedule I 
controlled substance, to wit, approximately 198.1 
grams of marihuana. 
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(Title 


21 Unite/State* Code, Section. 812, 
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pORtlHAW"" 


PAUL J. WJIVVM* 

United State* Attorney 
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COURT'S OPINION ON MOTION TO SUPPRESS 
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And then thereafter took it upon himself- 

THE COURT: He called the wife obviously as the 
result of a message which he got from a mutual friend and 
the distressed wife may have called up all over the place 
trying to get some help and the mutual friend could well 
have been either the wife of the attorney he was trying 
to find or someone else that the wife had sought out. 

The evidence isnt clear about that and I don't 
think it would be justified to say that he was interloper. 
I am sure he went down there because he believed that this 
mutual friend had conveyed a message which came from the 
defendant. I am convinced of that. 

MS. HARRIS: Very well, your Honor. 

i just wanted to point out that one aspect of 
this in the testimony. 

THE COURT: All right, the defendant Richard 
VJeiner has moved to suppress tangible evidence taken from 
his apartment after his arrest on October 30, 1974, and 
there is a good deal of evidence in this hearing which has 
lasted over a day and a half concerning the events which 
took place at 215 Fast 8Qth Street where the defendant 
lived,shortly after his arrest, in the company of Stephen 
Silverman, the co-defendapt. 

He has not disputed the probable cause for his 

SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
POLEY SQUARE NEW YORK. N Y - 7*1.1010 
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arrest on the charges contained in the indictment. And 

I pass thatpoint since it is not moot. 

The defendant has moved to suppress the tangible 

evidence discovered in the apartment after a search was 
allegedly conducted with the defendant's consent. 

The defendant has also moved to suppress state¬ 
ments taken at the DEA headquarters which the government 
says were volunteered after full warnings to the defend¬ 
ant and without a request by the defendant to see an 
attorney or to stop the questioning and without an aware¬ 
ness on the part of the questioning DEA agents that an 
attorney had requested to see the defendant. 

I deny the motion of the defendant with respect 
to the suppress^ of the tangible evidence discovered 
in the apartment, but I grant the defendant's motion with 
respect to the suppression of the statements taken at 
DEA headquarters. 

I deny the motion on the first point because 
I believe that the evidence of the government is suffi¬ 
cient to establish by a preponderance of the credible 
evidence, indeed beyond any question at all, that im¬ 
mediately on his arrest Weiner was fully warned of his 
Miranda rights and that he was warned again of his 
Miranda rights after being placed in the agents' car for 
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transportation to their headquarters. 

I believe the testimony to the effect that 
while the car was on the way to the headquarters he was j 

asked to be taken to his apartment to assure himself that 
the apartment door was secure and to tell his wife if she 
had arrived in his absence of what had happened to him. 

I don't reel that there was anything wrong or 
deceitful or improper on the part of the agents to have 
made a mental note to the effect that this might have 
been an occasion which would have served them in some 
proper way as a means to search the apartment. 

The agents agreed and returned to the apartment 
building at 215 Fast 80th Street and I accept the testi¬ 
mony of Agent Powers as entirely credible that he asked 
the defendant if he had any more drugs in the apartment 
and to which the defendant responded, "If you can find 

any, you can have them." 

And that when Powers then said, "Does that mean 

I have your consent to search the apartment, the defendant 
again responded, "If you can find any, you can have them." 

I regard this as a consent and indeed almost 
as a gracious invitation to search the apartment and I 
also conclude that during the entire time in the apartment 
the officers displayed no force or they were not abusive 

SOUTHIIN DISTRICT COURT REPORTERS. U S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N Y. - 7RI-10J0 
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and they were not offensive in any way, and particularly 
that Agent Power, was not abusive or offensive to Weiner's 

v/ife. 

When he walked into the half-open closet door 
and discovered the burlap bag in which he found a quantity 
of marijuana-like substance along with assorted smoking 
materials and a loaded pistol and seized the bag, he was 
acting legally and properly and not as a result of any 

deceit, fraud, abuse or illegality. 

When he left the apartment the evidence is clear 

that the defendant asked to give his personal effects to 
his wife and the agents told Mrs. Weiner where they were 
taking the defendant and where he would be arraigned the 

following day. 

At that point the defendant asked his wife to 

call a lawyer at|d to tell him what happened. 

It is clear to me from this statement which 
nobody has denied that the defendant was anxious to have 
the services and advice of an attorney and the agents 
were on notice that the defendant was so advised. 

I don't believe that they could disregard this 

I 

statement as having no significance whatever, but, more 
importantly, we have here a very serious conflict of 
testimony concerning whether the defendant Weiner was at 

SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N Y. - 7*1-1020 
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THE COURT'S CHARGE TO THE JURY 
E 0l ia The Charge-in-Chief 

(Jury present.) 

THE CLERK: The Court is about to charge 

the jury. Any spectator wishing to leave the courtroom will 

(1o so now or else remain seated until the completion of the ; 

i 

Court's charge. I 

Will the marshal please see that the door 

! 

is locked. 

THE COURT: Ladies and gentlemen of the juryi: 
Let mu add my own thanks to the thanks that have already bea.j 
paid you by the attorneys in the case. It has been very , 

apparent that you have paid very close attention to the evi.1ei.,c« 
as it was being presented and I am very grateful for that 
attention and for the conscientious manner in which you have 
followed the trial. 

i 

I 

I want to thank the attorneys, too, who havi 
been courteous and who have conscientiously represented thuii 1 

I 

respective clients in the case. 

| 

If I make any references to the evidence in 
the case, please don't feel that I am trying to foist any 
conciuoion upon you or that my recollection of the evidence 
ia necessarily correct. It may be in error and you must 

rely upon your recollection to the exclusion of mine and to J 

I 

the exclusion of the attorneys. 

The documentary evidence or the articles 

I 
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marked in evidence can be made available to you at any time. 

I am going to give you a copy of the indictment when you retire 
and a copy of the Hat of exhibits so that if you want to look , 
at anything or read the indictment, you are free to do that. j 
you don’t have to look at any exhibits if you don't want to, 
but they are there for your inspection if you want to look at u 
Now, if you want to refresh your recollection 
with respect to the precise testimony of any particular witness 

I 

the only way that can be done is to have it read in open court, 
but if you want it done, just make the reguest and you will bo 

accommodated. 

As I have told you at the outset, I instruct you : 
that any questions I may have asked during the trial have no 
special importance and no special magic,.. I asked them on the 
spur of the moment solely because I thought the answers might , 

i 

bu of assistance to you. 

Now, my questions deserve no more and no less 

consideration than the questions put by counsel and you must not 

i 

be affected in any way in the exercise of your important, 
exclusive fact fact-finding function by rulings of law which 

I 

X may have made. 

I have a separate and distinct function from 
youi 6 f.ud you should not let the discharge of my function j 

impinge in any way upon your exclusive fact-finding fnnct&('■>. 


SOUTHERN OISTRCT COURT REPORTER*. U.S. COURTHOUSE 
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Remember that your judgment, your ultimate 
verdict should be baaed upon the evidence which consists of 
the testimony you heard from the witnesses. It consists o. 
the exhibits which have been marked in evidence and b£ any 

stipulations or concessions made by counsel. 

There have been a number of concessions and 

stipulation, a, we have gone along ana as you have noticed 
and x want to thank counsel for those stipulations and j 

concessions because they have saved time. 

Now, since this is a criminal case the burden 

fe ,sts upon the government and never shifts to the defendant. 
lt 1£ the government which has the burden of proving the 
defendant guilty beyond a reasonable doubt and the defend..,, 
is presumed to be innocent throughout the trial and throughout 
V our deliberations until such time, if that time ever comes, 
when proof of his guilt has been established beyond a 
,eaao..able doubt and when the presumption of innocence is 

overcome by such proof. 

What do we mean by a reasonable doubt? Let me 
say parenthetically that a reasonable doubt may be based not 
only on the evidence, but on the lack of evidence in the 
case. The reasonable doubt is such a doubt as would cause a 

reasonable man to hesitate to act in more serious and importanf 

1 

attain, i n life. It is a doubt which a reasonable person i-n ajte 
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1 

top a 


1 

2 

carefully weighing all the evidence. 


3 

Reasonable doubt is one which appeals to your 


* 

reason, your judgment, your common sense and your experience. . 


. 1 

Reyond a reasonable does not mean to a mathematical certainty 


6 ! 

or beyond all possible doubt. 


7 1 

Reasonable doubt is not caprice, whim or spec¬ 


8 ' 

ulation. It is not an excuse to avoid the performance of an 


9 i 

unpleasant duty. It is not sympathy for a defendant. Vague, ^ 

II 

1° !| 

speculative or imaginary qualms or misgivings are not reasonable ^ 

1 

ll ll 

doubts. 

12 

If, after a fair, impartial and careful 

1 

13 

consideration of all the evidence, you are convinced of the 


14 

guilt of the defendant, you must convict him. 1 

15 

If, on the other hand, after such a fair. 

1 

• 

| 

16 

impartial and careful consideration or all the evidence, you 

I 

j 

17 

doubt the defendant's guilt, you must acquit him. 

i 

18 

Now, there are three charges in this indictment 

l 

i 

19 

and i will read each charge separately and then I will expla 

1 

T 

20 

the essential elements that yoinust find beyond a reasonable 

| 

21 

doubt in order to find the defendant guilty. If you have a 


22 

1 

reasonable doubt yith respect to any one of these essential 


23 

elements, it is your c ty to acquit the defendant. 

f 

24 

Now let me stress, as I believe I have already j 1 

25 

had occasion to s^y at the outset, that an indictment is mer 

i 

ou y 

l 
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a procedural device for bringing the case to trial and to 
pun the accused on notice of the charge which it is expected 
lo be proved. 

The indictment is not evidence. It is not j 

proof:. It is not an exhibit in the case. It is purely an 1 
s imply a procedural paper. It is an important piece of p.'per j 

I 

because it is the reference to which we must refer for the 
purpose of understanding the charge made against the defendant 
and knowing what the essential elements are, but you must 

be careful not to conclude and not permit yourself to be j 

} 

b roughL into the frame of mind that because a man is accused 
it constitutes some proof of his guilt. It does not constilui . 
any proof. 

I 

Now, this indictment has three counts, each coun 
is a separate charge and it will be your duty to render a 
verdict of guilty or not guilty with respect to each one of 

l 

tliese three counts. 

There are two defendants named. One is the 

j 

defendant Weiner, who has been on trial, the other is the 
defendant Steve Silverman, who testified in this case as .. 
witness and who you know has already pleaded guilty to the 
first count of this indictment and who is awaiting sentence 
j a weeK from today before another Judge of this Court. 

I • 

You are not to be concerned with the guilt .«r 

I 

i unoCuiK'e o f Mr. Silverman. He is not on trial before you. 

SOUTHERN DISTRICT COURT REPORTERS. US. COURTHOUSE 
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, le is a wit-ess and his credibility is very much in i.sue in 

this case and I will have a good deal more to say about , ( 

Silverman at a later point in my charge. 

At this point my only purpose is to emphasize 

the that your .ol. responsibility is to determine whether ! 

i oc „ot on these fact, and subject to the law. as I am charging ! 

| you . the defendant Richard Weiner is guilty or not guilty on t.lon. 

one. two and three of this indictment. 

Now, the offenses charged in the indictment 

i concern the unlawful possession of hashish and marijuana in i 

I October of 1974 with the intent to di.tribute it. Count one , 

of th e indictment charges that the defendant. Richard Weiner. I 
I together with other co-conspirators, combined and con.pir.d to I j 
distribute controlled substances in violation of the Federal ' 

Narcotics Laws. 

Count two charges that the defendants Richard ; 
Weiner and Stephen Silverman possessed 40 pounds of a 
controlled substance, namely, hashish, with the intent to . 

distribute it in violation of the Federal Narcotics Laws and 
count three charges the defendant Richard Weiner with possess ion 
of jya-l grams of marijuana, which we are told is slightly less 
1 than half a pound, with the intent to distribute it in violatiO. 

1 of the Federal Narcotics Laws. 

) Now , let me read the conspiracy count, count one). 
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It waa part of said conspiracy that the aaid 


defendant* unlawfully, intentionally and knowingly would 


distribute and poeeese with intent to distribute schedule one 


controlled substances, the exact amount thereof being to the 


Grand Jury unknown in violation of Sections 812, 841 a( 1) an.i 


841b( 1)B of Title 31. United States Code. 


Then phare is a list of overt acts precededty 


the allegations that in pursuance of said conspiracy and to 


effect the objects thereof, the following overt acts were 


committed in the Southern District of New Yorks 


On or about the 30th day of October, 1974, the 


defendant Steve Silverman and Richard Weiner left an apartn.en 


building at 215 East 8dth Street, New York, New York. 


Two, on or about the 30th day of October 19/4 


the defendants Stephen and Richard went to the vicinity of 


East Bist and 2nd Avenue, New York, New York. 


Thirdj, on or about the 30th day of October 1974 


the defendants drqve a Chevy Nova bearing New York registrat icjn 


number 202 ZDG to the area of East 80th Street and 2nd Avenue 


Four, on or about the 30th day of October 1974 


the defendants Stephen and Richard while in the vicinity of 


East 81st Street and 2nd Avenue possessed approximately 40 


pounds of hashish* 


Then there is a reference to Section 848, 


(OUThCHW DHTRlCT court rbrortir*. u.». COURTHOU.C 
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Title 21 cf the United States Code fro m which these charge* | 
are phrased. 

Mow. what do we wean by a conspiracy? A 
conspiracy cowes from two Latin words, con and spirare weani.^ 
respectively with and to breathe. Literally it means a 
breathing together. It is sometimes called a collective 
agreement or a partnership in crime and because it is a 
partnership in cripe, because more than one person ie involved, 

it presents a greater potential threat to the public than thej, *>» 

I i 

wrong doer and if two or more persons conspire or combine j , 

I 

together to commit or cause to be committed a breach of the j 

I ' 

criminal laws of the United States, it is considered to be an 

I 

offense of grave character. 

► « 

Concerted action for criminal purpose often if not 

! ! 

normally make^ poapible the attainment of ends more complex ur.af 

f 

than those which an individual acting alone would accomplish. r 
Group association increases the likelihood that the criminal ; 
object will be successfully realised and renders detection ; 

more difficult th*n in the instance of the sole wrong-doer. 

i 1 

It wee because of these and other reasons that Congrasb made 
conspiracy or concerted action to violate the Federal ^ 

Narcotics Laws a crime entirely separate, distinct and 
different from thf substantive narcotic law which may be the 

i 

oDjsct of the conapiracy. 
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A conspiracy may be defined as a combination 
of two or more persons to accomplish an unlawful purpose by 
concerted action. In this case to distribute or possess with 
intent to distribute a controlled substance or controlled 


subs tances. 


A conspiracy to commit a crime is separate and 
distinct from the substantive crime that the conspiracy was I 

formed to accomplish* Thus, in a conspiracy charge, there is no ( - 

r 

need to prove an actual violation of the substantive laws, thatj it 
that the defendant did distribute or did possess with intent to \ t 

distribute any controlled substances. 

Ilf t{iere was an agreement between the defendant i 

and one or mor«i persons to distribute or to possess with intent , 

i 

to distribute controlled substances and one or more acts were 
done to bring about the object of that agreement, the conspiracy 

i ♦ 

statute is violated and, thus, if a conspiracy existed, even ifl , 
it ahouId fail in Uf purposes, it is still punishable as a 


cr ime. 


To prove the charge of conspiracy against each 


defendant the government must prove beyond a reasonable doubt the 
following essential plementa and if you have a reasonable doubt 
with respect to any pne of these essential elements, it would be • 

your duty to acquit the defendantt 

The fisential elament* are as follows* 
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restricted to the brief period of days between the 28th 

and the 3ist of October 1974. 

The second element is that the defendant 

knowingly associated himself with the conspiracy. 

The third element is that at least one of 
the conspirators committed one of the overt acts charged 
in the indictment at or about the time and place alleged. 

Thus, in essence the conspiracy charge against 
the defendant is proven when a criminal agreement is proven j ; 
and it is shown that the defendant became a member of the 
conspiracy with knowledge of its purposes and when it has 
established that somebody performed at least one overt act 
in furtherance of the conspiracy. 

I 

To establish that a conspiracy existed, the ( 

government is not required to show that two or more persons, 

* 

such as the defendants named in the indictment, sat around 
a table and entered into a solemn pact. . Indeed it 
I would be unusual if conspirators did any such thing. 

t 

These are not matters which are reduced to , 

any such formalitiep. Your common sense will tell you tl.at j 

when people, in fact, undertake to enter into a criminal 
conspiracy much is left to unexpressed understanding, , , 

Conspirators do not usually reduce their agreements to 
writing or acknowledge them before a notary public nor do they 
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publicly broadcast thair plana. 

Prom its very nature a conspiracy to violate 

the law is almost always characterized by secrecy rendering 

detection difficult and, thus, it is sufficient if two or 
more persons in any manner through any contrivance, 
impliedly or tacitly, come to a common understanding to 
violate the law. Express language or specific words are 
not required to indicate assent or attachment to a 
conspiracy. 

In determining whether there has been an 
unlawful agreement you judge acts and conduct of the 
alleged co-conspirators which are to carry out an apparent 
criminal purpose and in this instance the adage "Actions 
speak louder than words" is applicable and, thus, to find 
that a conspiracy existed you need only find that two or 
more persons agreed together to accomplish an unlawful 
purpose. Or to usa unlawful means to accomplish a lawful . 

purpose. 

And thus to find that a conspiracy existed 
you need only find fche element I have just explained. 

You mast further find that the conspiracy, 
of course, had an illegal purpose. The indictment charges 
that the unlawful purpose of the conspiracy in this case 
w.»s to distribute or to possess with an intent to distribute 


i \ 


! I, 


1 . 
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i 

2 ! 

controlled substances and in this case ~n particular. 

3 1 

hashish. 

4 

As I have already told you and will instruct 

5 ! 

1 

yovi kh,i e fully later, it is not necessary for the government 

g ; 

to pi civ o the success of the conspiracy. Success or failure 

i 

7 

in the alleged undertaking to distribute or possess with 

8 

an intent to distribute controlled substances is not material 

9 

and is not an element of the offense. 

10 1 

The second necessary and essential 

11 

element has to do with the defendant's participation in J 

12 

the conspiracy. If you do conclude that the conspiracy 

13 

charge did exist, you must next ask yourself whether the 

14 

defendant participated in it. To find that a defendant 

15 

participated in the conspiracy you must upon all the evidence 

10 

be satisfied beyond a reasonable doubt that aware of its 

17 

1 

purpose, he was availing participant with the intent to 

18 

advance its purpose and that he joined the conspiracy 

19 

with a specific criminal intent and that is with a 

20 

deliberate purpose to violate the law. 

21 

In determining whether the defendant becaiiu 

22 

a member of the conspiracy, you must determine not only 

23 

whether he participated in it, but whether he did so with 

24 

knowledge of its unlawful purposes. 

25 

Knowledge is a matter of inference from the 
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I 


. I 

2 i 

tacta proved. He must have joined with an awareness of 


3 

at leasL some of the basic aims and purposes of the 

i 

4 

conspiracy. To have guilty knowledge the defendant need j 


5 I 

not kin jW the full extent of the conspiracy and all of its 


* 

activities. In fact, each member may perform separate and 


1 

7 

distinct acts at different times and different places, but 


8 

I want to caution you that mere association with a wrongdoer 


9 

does not make one a member of the conspiracy nor is 


l 

10 

knowledge without participation sufficient. What is necessary , 


11 

is that: the defendant participate with knowledge of at 1 

i 


12 

least some of the purposes of the conspiracy and with 

13 

intent to aid in the accomplishment of these unlawful ends. ! | 

14 

Let me digress for a moment to give you 


15 

ono or two examples which would indicate better what T 


18 

intend to express. Let's suppose a trafficker in drugs 


17 

intending to perform an illegal transaction arrives at an 

18 

airport and takes a taxicab and let's assume that he is 

1 

! 

19 

carrying some drugs which because of their smell or for 

1 

20 

other reason are recognized by the taxi driver a?i 

1 

21 

probably being drugs and let's suppose the taxi driver ♦ *k«b 


22 

.. good look at him and thinks he recognizes him as somebody 


23 

whom lie believes is engaged in this traffic. 

i 

24 

Now, he is associating with him. In fact. 

■ 

25 

he is driving him into the city at his direction. He is 

> 
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performing something that the drug trafficker is asking 
him to do and the taxi driver is reasonably aware of 

i 

what the other man is doing. Is he a co-conspirator? 

• 

lie i:» not because he is not participating in the other 
man's illegal activities even though he is associated with 
him in a sense and even though he is aware in a sense of 
what lie is doing. 

Or take another case. Take the wife of a 
drug trafficker who suspects that her husband is in this | 

I 

business and who berates him for it and does everything 

l 

she can to keep him from engaging it, does everything 

» 

short of reporting him to the narcotic agents and saying j j 

i 

"1 suspect my husband is in this business and I don't want 

him iu this business." Is she a co-conspirator? She is 

. 

not, even though she is aware or reasonably aware, even 
l.li<.au]h she is associated with him, but not in the illegal 

but. i neaa. 

So you have to make this very careful distinction 

between presence without association, help without participatj 01 

i 

Mere association, mere knowledge without participation are 
i iiiiufr i oient. 


If you find that the defendant participated 
in the conspiracy, then however limited his role in furthern 
the objective of the conspiracy, he is responsible for ail 



i 
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that was done in furtherance thereof before and during 
its continuance. 

Once you are satisfied beyond a reasonable 
doubt that a conspiracy existed and that the defendant was 
a member, then the acts and declarations of any other 
persons whom you also find was a member of the conspiracy 
made by such co-conspirators during its existence and in 
mrtheranee of its objectives are considered the acts and 
declarations of the defendant so found to be a member even 

though he was not present. 

I will say more about that in a moment. 

That idea is based upon the principle of agency and that 
is why you were allowed in this case to hear evidence of 
what happened outside the presence of Weiner because if 
you find that the conspiracy existed and if you find that 
the defendant participated in it, then the acts of one 
conspnator are binding and the acts and declarations of 
one conspirator are binding upon the other on the pnncipl 
ot agoncy that each one is helping the other and working 
fox the other. 

Now, the third essential element has to do 
with the overt acts which I have already read to you. 

This eLament is that an overt act must be proven beyond a 
scasonal-ilu doubt and an overt act is one intended to eifr-. 
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2 

3 

4 

5 

6 ! 

7 

8 

y i 
10 

11 

12 

13 

It 

15 

lb 

17 

18 

19 

20 
21 
22 

23 

24 

25 


the object of the conspiracy and it must be committed 
by at least one of the co-conspirators after the unlawful 

agreement has been made. 

An overt act is any step, action or conduct 

which ia taken to achieve, accomplish or further the 
objective of the conspiracy. The purpose of requiring 
proof of an overt act is that while parties might conspire 
and agree to violate the law, yet they may change their 
minda and do nothing to carry out the agreement in which 

event it would not constitute an offense. 

The overt act need not be the very crime 

which is the object of the conspiracy nor need it even be 
a criminal act. 

As you noticed, most of these acts which 
l read were not in and of themselves illegal. In fact, 
the only one that is in and of itself a charge of 
illegality is the possession of the 40 pounds of hashish, 
which is overt act four. The other three are not in 
themselves illegal acts, but they need not be because 
j an overt act is any step, action or conduct which is taken 

| to achieve the objective of the conspiracy. 

The act may be innocent on its face, but 
it it is of such a character that it furthers or promotes 
j or aid:i and assists in the accomplishment of the purposes 
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POLET SQUARE. NEW YORK. N Y. - 7*1-1010 




I 


hOpa 


ar the conspiracy or one of its purposes it is nevertheless 


an ovorl: acts 


It is not necessary for the government to 
prove that each member of the conspiracy committed or 
participated in an overt act or even that the defendant 1 

Uichard weiner committed one. The act of any member done j 

in furtherance of the conspiracy becomes the act of all the 
other members and. thus, it is sufficient if you find that 
any co-conspirator committed an overt act. 

Also, the government is not required to 
prove each of the overt acts alleged in the indictment. -ichOu.j . 

I 

the contention has been that it has. It is sufficient if 
I it proves the commission of at least one of the overt acts 
m tha southern District of New York, which includes 
Manhattan and the area in which these acts allegedly occurred. 1 
An overt act need not have occurred at the 
precise time and place mentioned in the Indictment. It is 
sufficient if it occurred at or about that time. 

Now, let me refer again to the liability or or.e 

co-co.ii-.p i rator for the acts and statements of another 
I co-conspirator. If you find that a defendant participated 
I in the conspiracy, then however limited you find his own 


, . ti „ l(l furthering the objectives of the conspiracy, he is 
respon.-i.ble for all that was done in furtherance thereof 
.luring ns continuance. Once you are satisfied beyond a 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
POLEY SpUARE. NEW YORK. N Y. - 791-1010 
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1 fcOp* j 

2 .easnnnble doubt that a conspiracy existed and that the 

, J .urs-.nl was a member. then the act. and declaration, of 
4 I other person whom you also find was a member of the 

, I conspiracy made by such co-conspirator during the conspiracy's I 
. , exstunce and in furtherance of its objective, are considered , 
, the acts and declarations of the defendant even though he was 1 

8 not pl'ObrJIlt. 


9 j YOU will recall the evidence with respect to > 

| Stephen Silverman in the car of O'Connor where he was obse.rud 
„ to have counted money and according to his own testimony hr . 

,t MS eetL.ng his thumb while he was counting $26,006 “** j 

» lundred dollar bills and you also had some conversation, accord,,, 
14 | to his testimony and that of Agent O'Connor who was acting 
« U an undercover capacity, about malting on. delivery for one ! 


16 payment or two deliveries for two payments and so forth. »U . 
.7 „r this happened outside the sight and hearing of Weiner, out ^ 
,« j , t yo „ tied that there was a conspiratorial agreement between i 

19 j usiner und Silverman and that what Silverman was doing was , 

20 j to fu,theranee of this conspiratorial agreement, then you cun I 

21 | . that tabes you along way down the road of reach rug u j 

a endue ion with respect to the charge contained in the t.rr, ^ 
a j count. A conspiracy once formed i. presumed to have 

» | com inued until it. objective, ar. accomplished or there .. - 

19 | affirm.,live act of termination by its members. So, too. vr =c 
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a person ts found to bo a member of a conspiracy, he is ; 

to continue his membership until its termination unles 
,here affirmative proof offered of withdrawal or disassociate 

, lu[e y,,.., can find that this conspiracy ended when they wer,, boo. 

on 2nd Avenue near 80th Street because nothing the I , 
happened after that time, and 1 can’t recall what evidence therj 
is at this moment with respect to that, but the conspirators di. 
not after that point undertake any actions which could have | 
Lur Lhaied the conspiracy, so that the conspiracy if 1* existed • 

I ended with their arrest on the evening of October 20th. , 

Now. you received testimony in this case 
concerning the prior act. of Silverman and Weiner, accordion to 
the testimony of Stephen Silverman, you remember that j 

I 

Stephen Silverman was allowed to testify over objection 
that he had talked to Weiner shortly before the transactions | 
wh.ch are the subject of this indictment about the availabtiity 
ot » l,,gu amount of hashish and that Weiner had told him that 
t,e wouldn’t sell less than 15 pounds and there was an exhib.Lic, 
of a wh.el of hashish which he described as ten inches in 
di ants ter, two inches thick and weighing two pounds and that. . 

,t looked like one of the -heels that was offered in evidence 
in this case i that Silverman had been in the apartment whan 
there wa.o deliveries of hashish to the apartment and on on., 
occasion he made a pick-up where he delivered S800 to Weiner and 
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U.ac Wainer weighed and wrapped thehashish and gave it to hi,., j 
and then he gave it to a customer who was waiting downstairs I 
and that on one occasion he smoked the hashish as a sample in | 

L 

• 4 - ' 

oL'Jiit Lo try it. 

well, that evidence, none ot itvos relevant \ 

to the charge of this case. The administration of our 
uystuti. of criminal justice and our basic concepts of fair ! 

dealing are centered on the requirement that in each case the I 
j,„ y reach a result based solely on the charges made in the j 
particular indictment and on the evidence which appears in U.c 

! record w>th regard to those charges. 

So you might well say, "Well, now, why did v, 
i ! 

have to hear all that evidence about something that ( 

. 

I la n«!var referred to in this indictment?" 

The reason is that while that testimony cannot j 

ac: U pted as proof of the charges in this indictment. It 
was received and you may consider it for the limited purpose j 
of permitting the prosecution to show the defendant’s j 

motive, the defendant’s intent, the defendant’s inclination. 

Lhc .icfondant's purpose and associations. , 

Evidence that an act was done at one time or on j 

I one occasion 1. not any proof whatever that a similar act -as j 
at another time or on another occaeion. That la to j 

I say that evidence that the defendant may have committad , 
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2 

earlier act of a liX. nature may not be con.ider.d in 

3 

determining whether Weiner coeeeitt.d any off.nae charged in | 

4 

the indictment, not -y evidence of alleged earlier act. of a 

5 

UVe nature be con.idered for any other purpose unless you 

6 

first find that the other evidence in the case, standing 

7 I 

alone, establishes beyond a reasonable doubt that the accused 

. i 

did the particular acts charged in the particular count of 

9 

the indictment under deliberation. 

1° j 

You may consider the evidence of these 

J 

alleged earlier act. of a liXe nature in determining the 

■ 

12 

gt.te of mind or intent with which the accused Weiner did 

13 

the acts charged in the particular count of the indictment. 

14 

where proof of an alleged earlier act of a liXe nature .s 

15 

'i established by evidence which is clear and conclusive, you may 

16 

| draw therefrom the evidence that in doing the acts charged 

17 

J ir . the count in the indictment under consideration the 

16 

' accused acted willfully and with specific intent to violate j 

19 

the narcotic law. and not through mi.taXe or inadvertency or j 

1 

20 

1 

innocent reasons. 

21 

I „i,h to caution you again that proof of the ^ 

22 

prto. activity doee not prove the offense or offense, charged | 

23 

r„ tliis indictment, but may be ccn.ider.d by you solely on thej 

24 

| guest u,n of Intent, which ie one element of the crime • 

25 

| ghe.-b d here. It will be up to you and you alone to dst. muint 


SOUTHERN DISTMCT COURT REPORTERS. U S. COURTHOUM 
POLET SOUARE. NEW YORK. N Y. - ™ '020 

33 






EO|..>a 


479 


wnether you believe Silverman’s testimony and, if so, the 
weight that you will give it on this question of intent. 

Let me draw this dictinction even a little 

moio finely for you. 

Suppose at the end of all your consideration of 
t he evidence, and you must consider all of the evidence, 
you must consider all the arguments of all counsel in the 
cite, and suppose you come to the conclusion that all the 
prior acts have been proven beyond a reasonable doubt, beyou-j 
a „y question, but that none of the acts alleged in the in- 
uielmewt has been proven, it would be your duty to acquit 
the defendant. He cannot be found guilty under this indict¬ 
ment because you are convinced of the truth of what occurred 
prior to the acts which are charged in this indictment. 

Now, let me turn to count two. Count two is 
what I have referred to before as the substantive offense 
it reads as follows, it is very short: 

■on or about the 30th day of October 1974 in 

th.. Southern District of New York. Stephen Silverman and 
h.chuid Weiner, the defendants, unlawfully, intentionally 
and knowingly did possess with intent to distribute," re¬ 
member those words, possess with intent to distribute," a 
aehcduW: one controlled substance.to wit, approximately 40 
pound', of ha.hi.ti. " hMe . s a reIerence to the laws from which 
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1 

2 

EOpa 

these allegations were drawn. 

% 

P 

\ 

\ 

3 

This count charges a violation of the Federal 

k 


4 

Narcotic. Law, .pacifically Title 21 of United State. Code 

t 


5 

Section 841, which makes it a crime to possess with intent 

» 

1 


6 

to distribute a controlled substance, in this count 



7 

hashish. The only defendant on trial before you who is , 

i 


8 

charged in count two is the defendant Richard Weiner. You * 

j 


9 

are not concerned with the guilt or innocence of Stephen j 

i 



Silverman so far as your responsibility for the returning. ui 



11 

a verdict is concerned. : 

t 


12 

Before you can find Weiner guilty of the 

Ip 

.1 

13 

crime charged in count two of the indictment, you must be 

V 

l' 0 * 

: 

14 

convinced beyond a reasonable doubt that the government 

/ 

! ‘ 

> 

15 

1 

has proved the following elements: 


* 

t . 

16 

First: That on or about the date* set forth 


< l 

i 

17 

in the indictment, that is October 30, 1974, Richard 

1 1 

18 

[ weiner possessed with intent to distribute a controlled substa 

inr^ 

'i 

■i 

■| 

19 

Second: That he did so unlawfully, willfully 


5 

» 1 

(■ 

□ 

and knowingly. 


\\ 

21 

And third: That the substance which the 


J 

22 

defendant possessed was in fact a controlled substance. - 


"i 

v 

23 

You will note that the first element of tlie 


f. \ 

24 

offense, possession with intent to distribute the substance. 


i; 

i % A 

25 

I ♦ 

means that the wor$ "distribute" and the words "Actual, 


» 

’• • 

■ 
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constructive" or "Attempted transfer of drugs" are 
in the word "distribute". The word "possess" has 







thing within 


common, everyday meaning and that is some 
your control and to have somethin, within your control doe. no 
receseari ly mean that you have it in your hand or your pocket. 

control may be demonstrated by the existence of 

a working relation.tlip between the person having such control 

* • 

and the person with actual physical custody. The word 
"intent." refers to a person's state of mind so that the 
term "Possess with intent to distribute" can be fairly stata* 
Lo mean to control an item with the state of mind or 


to transfer that item 


purpose 


be of two Xinds 


possession may 
actual or physical possession of a substance where the 
eubalance is in actual custody of the person or It may maap 
dominion or control of the drugs such that the defendant 

{ \ 

could move them himself or cause others to move them as hi*.\ 
agents That is what we call constructive possession. , . f 
It is not necsssary for the government to 
prove that the defendant had actual physical possession gf th< 
an n minds of hashish charged in count two. Proof of contfttruo 
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7 * 

tha key of which he allegedly gave to Silverman put Wein#t 
in a position where he was in custody and control of these 
Kti► hr»nnferred cuetody and oontrol temporarily to 


or sale t or 


Silverman 


§ 26 , 000 . 

If you come to the conclusion that that is what 
occurred, you will have sufficiently determined that tne , 
defendant Weiner ha* dominion and control over these drug. 

with intent to distribute them. 

Now, the actual possession at the time of the 

arrest was in the h*nds of w einer and I will have more to er.y 

about aiding and abetting in a moment. 

As to the second element, the terms "unlawfully, 
mean that you must be satisfied 1*eyor 


willfully and knowingly 
:» re.Bon.ble doubt'met the d.famJbnt Vnew wliat tea - f .f] 
v,.. doing end th.t he did it deliberately and voluntarily^' ’ 3 
opposed to mistakiagly or accidently or as assault erf sopw 
coercion. That meats that he knew he wa» d«ealing?4.n 

v % • ■!» »! J 

hashish and that he intended to deal in hatf^jth this 

J. ■ 'Jff 

and place. ^ • 

As to-the third element, the indiotsient charges 

* . ■ ; i 

that the controlled substance involved in «*nt two is 

I instruct you as a natter of lew that hashish is a eontrl*^* 

a 

substance being a f*m of cannabis eativa L or marijuana.^'. 
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l • | i 

The government cheml.t has UKltM that the eubetenee he , d' jj 

, "i s it 

tested was a grade of hashish and there doesn't seem to 

ft . * 

uch of a contest alyput that. », , B 

In other words, the law requires you to find 

» 

beyond a reasonable doubt that it was hashish, but I ■. .• 

' i,- t\ 

respectfully suggest, ladies and gentlemen, that you should 

have very little difficulty teaching the conclusion beyond ; £ 

a reasonable doubt that that is precisely what it was. J ' 

i 

Now, I mentioned aiding and abetting a moment 

I 

ago and I might add that in order for you to find the | ' ,\ 

defendant Richard Weiner guilty under count two It is 1 ' 

•' * 1 f r 

not nec.ee.ry for you to find that he WitM e.oh of j V5 


act, alleged in that count. The law provide, that one who j ' - j, 
Knowingly aids or abetts another in any waj in tha co^is^un'. , <*• 

of a crime is equally guilty with the principal In the J $ ^ 
commission of that crime and is himself a principal and 
bo charged with the commission of the crime as a principal**'^, 

*» ■ ( * 1 j *• Kh 

and convicted upon such a charge. ; 

One who shares another's criminal purpose a*U, ' ‘J 


be charged wit 
and convicted 


encourages another to carry out such a purpose if an 
aboLtcr who is punishable under the law as a principal. >■ |'1 -* J 
• There 'Is no precise rule as to what acts a de^f^j 

fmBSf pi 

must perform in order to constitute himself an aider and ; ' ; M fr 

abettor. It i. enough If a d.f.adant 1. >w nmnner MMgjjjfMJ ij 

3^ vJM SMB 
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topa • : 

himself with the illegal venture, participated in it aa»va|^ 

that he wished to bring about or that he sought by hi» - 
acts to make it succeed. Even a small degree of conoert or 
collusion is sufficient. The assistance given need not con-, . 
tribute to the criminal result so significantly that in the 
sense but for such assistance the result would not have 
occurred. The standard is not that rigid. It is sufficient 
i t the assistance facilitates or encourages the result that' 
would have taken place without such assistance., 

irrnHinalv, vou may find the defendant guilty 


of the offense charged in court two it you nna « 

reasonable doubt that Stephen Silverman couwitted the 
with which he is charged in that count and that Weiner a#*! 
and ..betted Silverman. To determine whether Weiner 

abetied : ilverman. To determine whether Weiner aiued ajtify ' • 

1 • 

ubet-.ed the commission of the offense charged in count two, 
rt a.i something he wished to bring about. Did he actually 
associate himself with the venture? Did he seek by his acts 


to make it succeed? 

Mere presence and guilty knowledge are r. r, t 
enou.,1.. You must be convinced beyond a reasonable doubt that 


he did something to forward the crime and that ne 
participant and not merely an unknowing spectator and 
he commanded or requested or encouraged or provoked or 
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Si Lvtjrroan in planning or committing the cri.m«. 

■It is essential that he knew of the 
criminal purpose and intended by his participation to aid.' 

in its accomplishment. i , ^ 

If you have a reasonable doubt with respect to 

any of these elements that are essential to the commission qt 
this offense you should then acquit the defendant Weir* r. ^ , v 
I now turn to count three, which is also a sKort 


r 

\ • 


. K ; 

:1m 


k ^ 


f . 


j 

! ' 

! I 


count and could be referred to as the marijuana count. The , ■ 

t irat two counts, ladies and gentlemen, refer to the | j 

alleged activities of Stephen Silverman and Richard Weinai cndj 

to tho hashish, the 40 pounds of hashish. 

The third count refers to Richard Weiner alone 

and U..a to do with the marijuana that was seized in his 

n parlwunt at 215 East 80th Street. 

| 

It reads as follows: I 

"On or about the 30th day of October 1974 in Lh. 

southern District of New York, Richard Weiner, the 
defendant, unlawfully, intentionally and knowingly did j 

w it i, i r,Lent to distribute a schedule one controlled substaico, 
t u wit, approximately 198.1 grams of marijuana. 

This count also charges a violation of Title 21 
jt.ates code. Section 841, which makes it a crime to 
pOhnetitj with intent to distribute a controlled substance -i J 
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t 


ij in this count marijuana. Only the defendant Weiner is 
| ,.. hdr «jod in this count and before you can find him guilty of 
Ll.e crime charged in this count you must be convinced 
! a reasonable doubt of the following elements: 

. i 

First: That on or about the date set forth ; 

| jn indictment, that is October 30, 1974. Richard Weiner 

! possessed with intent to distribute a controlled substance. ! 

Second: That he did so unlawfully, willfully | 

I and Knowingly. 

! 

And third: That the substance which the 

! t 

d et'cadent Weiner possessed was in fact a controlled subside. ! 

Now, you will note that count three charges .. 
entirely different crime from that charged in count two and 
you must consider it separately, but both charge violations 
i of the same federal law which proscribes possession of a 
r controlled subetance with intent to distribute it. 

9 Thus, as I have just read the* to the 

r - f] 

9 elements of the offense charged in count three are essentially 

* 

o the. I explained to you with raapact to count two and tlx. 
d same definitions apply. 

a However, you will note that the controlled 

substance charged in count three is alleged to be marijuana 

24 and 1 instruct you as a matter of law that marijuana is a 

25 j control lad substance, but again you must find this element 
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ab well as the other two elements beyond a reasonable doubt 
before he can be found guilty. i 

I 

If ypu have a reasonable doubt with respect to | 
any one of these ypp should acquit the defendant. ! 

Now, there is a word of caution about count 
three because it B^ces really two charges that you have 

| 

to consider and not just one and it is what we call a lesser j 
included charge, you see. under Federal Law, if you possess 
with intent to distribute, that is the more serious offense. 

V I 

but if you possess vithout an intent to distribute, that J { 

la a misdemeanor, it is a loss serious offense. 

In order to convict the defendant of count Unu^, 

possesion of marijuana with intent to distribute,you must ! 

t ! 

find that the prosecution has proven beyond a reasonable 
doubt not only that the agents found the marijuana in tha 
defendant's apartment, but that this marijuana was the 

I 

c cclu.'iivu property of the defendant and not the property 
of anybody else and that this marijuana was not for use. hut. 

vias f.i;- distribution. 

Now, if you find that the prosecution has 

proved beyond a reasonable doubt only the first two of >.h •-■<«} 

i !• 

tacts, t hat is, that the agents found the marijuana in the ] 
do fan Jane' s apartment and that the marijuana belonged oxc lusivj. ljf^ 
to the defendant and to no one sifts, you may not find the ^ 

'' ' VfT 


Has 
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dofeiulaut guilty on count threa an it is presently drawn, 
but you pay find him guilty of the lesser included charge of 
possession, possession alone, that is without intent to 

• 

1 15 Li ibute marijuana. 

You must consider these two possible charges, 
possession with intent to distribute, on the one hand, and 

! 

possession alone, on the other hand. 

I 

in essence, this count contains two charges. 

, » 

The more serious charge is the one contained in the 

third element, the intent to distribute. The leseeerious 
charge, the misdemeanor charge ie the one that..excludea I 

this «lenient. It is, therefore, within your power to acquit 
the defendant on this count altogether or to find hi» guilty 
on this count as charged or to find him guilty on the lea*«r 

t *■»« , 

\ % T> * 

• * •>,•« » 

included charge. 

Now, in the laet contingency, if you should fin 

• > » 

» %'■ 

him guilty of the passer included charge, please indicat#. .• 

J . • ^ 

that as part of you* verdict by eaying that the defendan^ 
found guilty, if that is the case, of posaeesien only. ,, 

You see, you do one of three thiniff• .You 

irt 

acquit, you can find him guilty as charged or you c*n 
him guilty of possession only. If it is the laet that y-u 
do, pL.^se indicate that by saying that you find him guilty 
o t |>j «:j a s ion on ly • i 
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19 

20 
21 
22 

23 

24 
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. 


if. 


Proof of knowledge and Intent «xi»* In the mind 
and bInoe it ie not po.eible to look into a man's mind t</, 

.% f r 


oe . what went on the only way yoo have for arriving at a 


C WIIM W — -- , 

decib.on in these gueetions ie for you to take into 

■ V . * a.? !'il 


all the facts and circumstances shown by th« evidence *"4^ 
determine from all auch facte and eircumetamces whether 



requisite knowledge and intent were present at the ti»er $gjj| 

\ 

i. . f - 4 a 


quostion. 


Direct proof is not necessary- Knowledge *»$ j 
inferred from all the surrounding air corns tarsus .j • . 


i 

l 


i 


intent may be inferred from air to. surrounding olroom.taT.ee. 
you must try to reconstruct the facte as they occurred. *1/ 
to place yourselves at that time and place in the factual 
context in which these alleged acts occurred and then fro. 
t hem try to determine what the intent of the persons who 

participated therein actually was. 

Now, the fact that Silverman pleaded guilty 

,o thif* count one. the consoiracy count, is not evidence 
uf the guilt of the defendant Weiner and it is not evidence 
that the crimes charged here were actually committed. Yon 
have ijot to look at the proof in this case and you have got 
to consider that proof under the charge that I have given. 

You are to determine whether or not the defendant 


I 1 


1 

1 


Mch.,,1 Weiner on trisl here wa. guilty or not guilty solely 
with reference to the evidence adduced at this trial against 


* " 
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him. 


You have heard a number of witnesses in this 


case. Stephen Moran, the special agent who — I have here 
the buyer — was Moran the alleged buyer or O’Connor? 

l 

MISS HARRIS: Moran was the alleged buyer. 

I 

THE COURT: Special Agent Moran — who was the . 

* * f 

one they made the make-believe arrest of? 

4 

I 

MISS HARRIS: That would be Agent Moran. 

I 

THE COURT: There is nothing wrong, ladies 

• 4 

and gentlemen, in an agent of the government posing as a j 

* v 

buyer of narcotics, as I told you at the outset of the cauc, 

' . 1 , 

vou have got to use your common sense and good Judgment ti 

J 1 I '« 

appraise what happened. That is the gift that you bring < j 
to the courthouse in order to determine just wh^t happened 

‘ I : ' ' f 

• ' ^ 4 * 

a nd where the truth lies. < . 

It must be apparent to you that if -a narcotic* 

K A ‘ y' 

agent proceeded into an area whererhe thou<jht he could 

<# 7?- % v j, » A 

^ | ‘ 

buy narcotics wearing a neon sign saying, at^efrom the 

r V • 

uuieau oc Drug Enforcement," he is never going to find a 


ft C 1 111. . 


f 

Guile and strategem are necessary. Sometii.u 


1 ic*j arc- necessary for the purpose of cultivating the 
i |t ,i in i he propective seller that this buyer is on the Kvai.j 
Now, Stephen Moran had that role and, as a i..uttct 
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1 


1 

2 

of fact, chat role was even pushed to the extent of making 

j 

t 

3 

believe that they arrested him at the time of the arrest. 

1 

4 

because at the time,-as the agent I believe it was Powers 

4 

. 1 

i 

5 

who testified to it> they didn't want to reveal his true identit 

_ t 

y ’ 

* t 

II 

6 ! 

at the time and the* there was a crowd that started to form 

i 

7 

so Stephan Moran was made to look like he was under ari«st. 


8 

too, and that is the time they arrested Silverman and 


9 ! 

i 

Wairei near 80th Street and 2nd Avenue. 


,» ! 

Now, you heard his story, you heard him tell | 


u 

about hi:. conversations with Silverman and wha* happened 


12 

in thu oar and the display of money and so forth. You hea.d j 


1.1 

tfom the narcotic agent, the supervising agent, Michael pow.-i... 

1 

11 

Vou ho.ird from Michael O'Connor who did a good deal of the 

1 

| 

IS 

1 watch i ivj . 

i 

16 

You remsmber he said at one point that he saw 

, 

17 

S i lveriiu.ii bending down in Moran's car and licking his 

1 

i * 

i 

18 

thumb. Well, you could infer from that, that is circumatanti*lj 

19 

c videi,cu, which I will define in a moment, you can infer 

i * 

i 

20 

from that that what Silverman was doing was counting some 

i 

i 

21 

money. At any rate, Moran told you of that conversation 

. i 

I ) 

22 

and Silverman told you about that conversation and you hav« 

I ' 

|> 

23 

O'Connoi who did a good deal of the watching in the case and 

! 

24 

whose Leatimony would tend to corroborate what one or thu 

• 

25 

other said. 

i 

4 • 

J 

SOUTHERN DIJTUCT COURT REPORTERS. U S. COURTHOUSE 


H 

POLEY SOUARf. NEW YORK. NY. - HI-1020 

ty(p _ 

■ 



*■ 




/ 


/ • 



1 

492 

liOpa 



2 

You also hearu from Fonseca, the chemist, and 



3 

you heard from Stephen Silverman, about whom I wi n l have 



4 

laoro U sav later. You heard from Daniel Wernert of the j 



5 

Korvctie’s Rent-A-Car Agency concerning the rental contract j 



i 

6 ! 

tor the Chevrolet Nova car in which the hashish was seized, 



7 

the hashish that is referred to in the first two counts a A 



« 1 

! 

j 

that rental arrangement or contract has been marked as an 


1 

1 

9 

exhibit in evidence and you can look at it if you want. 



1 

10 

The defendant called Ronald Goldstein, the 



11 

co-ownor of his restaurant business and Julio Arroyo, the 

» 


12 I 

• 

tj ocri.ian at 215 East 80th Street where the defendant livet 

1 • 


13 

and Agent Greenan was also called by the defendant. 

i 1 

i , 


14 

Now, as to each and every one of these 

f 

i « 


15 

1 

witnesses, it will be up to you and you alofte tp judge their 

. i 

1 

16 

4 

credibility, to decide where the truth lies and to decide 

"'h 

9 t 

lljl 

17 

what importance or probative value to attrUnite to that truth 

r 

' r 

i 

1 

W 

as you find it. 

i | 

1 

19 

You can see what a stupendous responsibility 

l 

1 

2U 

the law places upon you. You should judge the inherent 

i 

i 

I 


21 

probability of what the witness said. You should judge • hr. 

I 

l 


22 

d eutuanor of witness while on the witness stand. The 

1 


23 

force and effect of any contradictory statements, if you 

1 

1 

24 

think they were made. The interest of the witness in 

'lag 

1 

1 

25 

a.i ho did and, remember, that it is the quality, not the 

i 

1 
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quantity, of the evidence that count.. It is you and you 
alone who will place the proper tag of quality on any of the 
proof in the case. 

Now, if you think that any witness has engage*! 
in the willful falsehood while testifying before you, you 
can do one of two things. You can either reject all of the 
testimony on the ground that all of it is so tainted 
by falsehood that none of it is worthy of belief or you can 
icc-.ept that part which you believe to be credible and reject 
only that part which you believe to be tainted by falsehood 
It is like a person eating a fruit which 
uiHiuara ro be sound and wholesome and suddenly discovering 
someimpurfactions. Some person will cut cut the imperfections 
l„„J eat the rest of the fruit. Others will rejset the whole 
jtruit an.i largely for the same reasons, largely generally 
boom.!., or the extent to which the imperfection may have arfectj 

the real of the fruit. 

That is pretty much what the law says you can 
do with a lying witness and the charge here t*as been made 
a gainst practically all of the government witnesses, except 
the chemist, and particularly, but not exclusively against 
Stephen Silverman. 

Now, mil of these witnesses are euphemistically 
naked ho for. you. flobody cpm.a into a court with any badge of 

•A ' i 

\ 


i ; 

\ 

\ 

*■ "i 

I 






‘ ! 


A 


. h- 
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I 

pf preferment or any mark of impairment. A man with a 
criminal record and without an education can tell the truth. 

A man with a college degree and who is perfectly articulate 
and speaks with an Oxonian accent can be a liar. That. 
ia why > ou * ladies and gentlemen, have been asked to make 
the sacrifice to sit as jurors in this case. This case is 
important to the defendant. It is important to the 

government and it is important that your verdict be consonam ; 

I 


with the truth as you find it. 

i 

In determining whom you will believe and 

I » 

what weight you will give to the testimony of the witnesses, , . 

J | 

consider the nature of the evidence given by them, their bias 
or prejudice, ir any, as has been disclosed, their opportunity ! 
to know and remember the facts about which they testify, theij t 
manner and deportment while on the stand, their candor or 
frankness or lack of it, their interest, if any, in the 
result of the trial and the extent to which they are corrobor. ce. 
or contradicted by other proof. 

i 

The probabilities as indicated by your cor.iu.un 
..iittu »iui sound judgment that the things asserted in thoir 
tObLuuony actually existed or occurred. And such other 
fjtu. appearing in the evidence as will in your opinion aid 


you ui determining the extent to which testimony is worthy 
of b . 1 inf. 
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1 * 


You should ask yourself as to each witness 

what interest or motive that witness may have had to testify 

• \ 

in a particular manner. If you determine that any witness., 
has a motive or interest which might lead him to testify 
falsely, aslc yourself: Has he done so or has he told the 
truth notwithstanding any motive or interest he might have? 

E'/en if you do not doubt the good faith of a witness, you 
shoul i look out for circumstances which might lead to inaccurnt}.. 
Leaciimaiy, such as faulty memory or inadequate perception. 

Throughout this process you will be using your 

{ • 

I 

e otrjnon .sense and your understanding to assign to the 
testimony of each witness the value and weight which best 
appeals Lo your sound judgment. 

You know, justice is sometimes portrayed at. j 
handsonto lady in flowing robes holding a scale with two 
plates. She is blindfolded and you might ask yourselves 
well now, why should justice be blindfolded, because we 
know that you need good eyes and good ears to do justice. 

You can't be blindfolded in a courtroom. Quite the contrary. 

But the reason, the artist's reason for blin dfpldijng 
that statue of juatice was to portray the idea that everybody 
is equal before thf law. That sense of justice Is the justice 

, i 

that Knows no color, no race, no religion, no>weeJL'th, no 
«, poverty, every person that comes before that Court is tree Bed 

if ' ‘ j I * 

• ‘ .«• ft 

) 9 

L j * l \ 
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precisely tha same way and every witness should be judged 
by the same standards. Nobody can come into the Court, an 
wfc understand them and as we like to believe that they 
operate, with any kind of preferment or with any kind of 

.' . It is up to you as the j 

apioi t j inpairment • 

exclusive judges of the facts to determine where the truth 
lies, whom to believe and then what significance to attach 

to that truth as yqu find it. 

Now, much of the evidence in this case has 

been circumstantial There are bits and pieces of evidence 
that have been givqn to you about what happened at particular 
times. Where was tb« hashish at this time and at another * 

I time? What was Silyarman doing? Hhat was weiner doing? » 

I > • * ' * t 4 

I . • . > > , ' ' 

where did they move, from and so forth. : -\’ 

• . .> \ v ■■ . . 'i . 

Each-doit and piece of evidence-by itself > 

perhaps would not |fcrinit you to come to any find conclusion, 

' f/ ■ I 

but as you put then> together you might be able to deduce 

that other facts al*o exist. ; 

That is what circumstantial evidence is. Jt 
is evidence presented to you whenever you are supplied with 
tacts from which you are asked to deduce that other facta 
also exist and you are permitted to resolve disputed guest ions 
of fact on the basis of direct evidence, circumstantial 
II ..videnco or both. 
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The testimony of a witnes" based upon knowledge I 

I 

3 acquired as a result of actual and personal observations 

i 

t is direct evidence of what the witness observed. Evidence 

5 of facts which allow you based upon your -ommon experiences 

6 to de luce or conclude that other facts or evidence occurred 

7 is tended circumstantial evidence and circumstantial evidence 

8 ia proper and competent proof, circumstantial evidence 

9 appeuU uo the common sense and common experiences of manVind.! 

■ 

in j Tlu sc Loach us that the non-existence of some facts neces anl|' 

1 ' i ' 

U ] iir.pl ics that other facts connected with them exist. 

! 

12 I Sometimes circumstantial evidence is even more ! | 

| 1 

18 I convirici ug than direct evidence because direct evidence may 

M ] ( upon the memory or observation or truth of one 

l 

la j wiLru:i.f while circumstantial evidence may be based upon the 

I I ' 

16 I i.iii.uiip Observation and truth of many witnesses who 

1 / j coiiom and agree or upon physical facts which cannot be j ^ 

j i 

18 mistaken and cannot speak falsely. ' • ' i 

ly The Chevy Nova car was rented,"toy the defendant 

20 | v/c in«r earlier that day. That fact has not'been seriouniy • 1 ,• 

\ 

21 disputed in this case and the rental contract is in evidence , 

■ ■ t . 

n and you can consider it. What does that fact mean? It lv»a 

23 been argued to you in two r ways by the counsel in thj£ * | > 

V - 94 I f 

21 r , I f t 

case. t i , T., 


case. 


You have to consider it. What does it 

i ' v W 

h* -:; % 
• .*• ** 
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bacaunn according to what it means, according to the 

| 

inte.,-rotation that you place upon it, one way or the other, j 

| 

rt win cake you some distance down the road in this case 
either inward a conviction or toward an accuittal. 

Now, Stephen Silverman as called by the government ^ 

i * 

l„, L .,1d you that he and the defendant Weiner concurred in 

the commission of the offenses charged in counts one and j . 

* I i 

two o £ t he indictment. In asserting that he and the , | 

I 

defendant were confederates in these crimes, ne has , 

acknowledged himself to be in legal terminology an accomplice , 
and in fact he has pleaded guilty to count one, the conspiracy' , 
count, and is expected to be sentenced next week. ( 

You should scrutinize his testimony carefulLy 
remembering that the function cf determining hia credibility j 

lies entirely with you. In performing this important function 

_ I ? 

it may assist you to bear in mind these considerations: 

One: The fact that a person has confessed j , 

his commission of a crime does not render him unable to 
tell the truth or to recount with accuracy the events 
which occurred. 

Two: indeed, if you are certain in your own minds 
that ha is telling the truth a conviction on the basis of his 
teatimwny alone would be entirely proper. j 

i 

Three: However.it is sometimes true that 
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cop a 


.» con indurate who acknowledges his share in crime may hope 
to escape a harsh sentence by assisting the government in 
ptocuxing the conviction of another. In this connection 
yon should remember that he has acknowledged his guilt, but 
that thu sentence has not yet been imposed upon him and In. 
has said that he expects and hopes to go freer that he wjI l 
not bn prosecuted for any federal offenses that he has com., it.* 
,;ul lie expects to be prosecuted for an open Jersey offe.isc- 
v,iii,:l; has not been terminated and possibly, he said, in 
.-n-.w.j>» t.o a question put to him on cross examination, 
pony illy, he said, even for New York State offenses beca. 

i.j not at all sure that the promise to save him from 
it.dciul prosecution is going to save him from ‘Jew York 
t,tau 1 aw prosecutions. 

I 

In sum you should ask yourselves whether o. 
not under all the circumstances put before you you feel 
cerLuin that Stephen Silverman spoke the truth so that y.-.i 
may eately act on the testimony which he has given. Ho h *« 
been at tacked by the defense as somebody unworthy of tell it.u 
I i ho i.iuth, as somebody who has a gun at his head, as aonusb.i-jy 
.hose testimony is so outrageous that it is an insult to 

/ 

intelligence and the charge has been further made that 
I agents have lied in this caser that they have him in thu 
j palms of their handa and they hava aqueezed him aa they wV;l>< 


•i 
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,. ld Uia ,. powers is a fraud and O'Connor a liar. 

Ladies and gentlemen, those are very serious 
a nd they are not to be takon lightly. If you can 

.. the conclusion that Weiner has been framed by | 

. .. With the assistance of these agents and that those 

.xjonc.. lied and used Silverman as an instrument of their 

fraudulent and perjurious conduct in this case, then 
we have engaged in a monstrous charade and you should have no ' 

hesitancy in acquiting the defendant. 

On the third count, the count having to do 

with the marijuana found allegedly in Weiner's apartment, 
if you disbelieve all of Silverman's testimony in this 
case, you will have to acquit the defendant Weiner on that 
count because the only evidence that would permit you to 
conclude that Weiner had possession of that marijuana or 

that lu had ..ion of it with intent to sell it is silverm.,'s 

..wide... e because nobody in this case knows what happened ! 

„.„idu of that apartment, so far as this evidence is conoorncf. 
except 11 lverman. Sllvenean has testified to his dealin., j 

With va iner right up to the time he says he got the key j 

u.„ car and met the so-called buyer, who turned out ... 

| 

lie d -ii i»«j agent# 

Now, if you reject Silverman, if you threw j 

.nv,,, lt n out of this case and say, "I don't believe a 
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he Bays," which is what the defense has asked you to do, 
then you must acquit Weiner on the third count because the 
testimony of the agents and the circumstantial evidence in 
the caso given by them would not affect the third count in 
any way. It does run to the first and second counts. 

Now, on the first and second counts you can 
roject Silverman and you can find on the basis of the 
testimony of the agents, if you believe all of it, that the 
defendant Weiner did commit those crimes, but the law 
doesn't ask you to accept all or nothing. The law gives y 
the power to pick any part of this evidence which you think 
is true and to reject any part of it which you think is 
nut run. That goes for all the evidence in the case, 
testimonial and documentary evidence in the case. 

It is up to you to cull the truth out wher.: 
yon find it and then come to the conclusion that you think 
is just; and proper under the standards that 7. have chajgotl 
you. That again gives you some measure of your tremendous 
power and responsibility in the case. 

Now, the defendant Weiner did not take the 
stand and testify in his own behalf and I instruct you thac 
you are to draw no adverse inferences from this. Our 
constitution guarantees to a defendant the right to remain 
silent throughout the trial and you are not to let the e;w.r«:in(- 
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llE u.,., right influence you in the determination of his 
Mllill or innocence. You should not sooculate as to the reason 
a ..if; fend ant' s failure to testify nor should you permit 
,hi» natter to enter into your appraisal of the evidence 


in any way. 


One word about Silverman which I would like 


respectfully to suggest. He has been attacked on the 
ground that he is a psychotic, mentally ill and he only 
recently got out i' » mental hospital and so forth. Well, 
now, please don't speculate medical evidence into this ca.. 
You have Silverman's testimony as to just wh<*» 
tiis experience and - exposure was with respect to this com 
went to the Jersey hospital. He testified in great detaii 

concerning what he knew and what he didn’t know. 

He also told you that he was under relaxation 

l)r heavy sedation during a good part of his stay in the 
tiospli ul and that when he was released the doctor made no 
pacific recommendations, although he admitted he has bt-.r. 

| „ nr,,., user in the past, he says he hasn't used drugs 

I 

, ly and that he is not under any present instruction 

i.o tqwi'i: back to the doctor, nor is he taking any 
I (1 ,o j i. .,i ions, except perhaps for sleeping,because he is «,n 


i nsmuu i jC. 


Now, ladies and gentlemen, you have this uxn 
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be Core you and it is up to you to judge his testimony | 

under the standards that I have expressed to you. I don’t 
know how you are going to come out with respect to his 
testimony and. as I say. I did not wish to make any suggestion- 


to you 


he conn 


whatever, but I do say this: That regardless of how 
as out, Silverman is an extremely intelligent person 


,i tered every ouestion that was put to him very caretul.j 
jrA articulated his responses with consummate care and 
, ,„sp, r:tfully suggest that regardless of what else he may , 

no li« in a very intelligent person. | 

I think I have covered these, but these ar. 
that have been made in behalf of the defendant an,, 
i vmiu i-o be sure that I am making them because I promis i 
i would. Mere presence at the scene of a crime, even when 
nov.pl'"1 with knowledge that at that moment a crime is 
being ,emitted is insufficient to prove aiding and 

..beii i.uj or membership in a conspiracy. 

Even though you believe beyond a reasonable 

I doubt, that the defendant knew or was aware o' the allege ' 

I 

drug transaction in which Stephen Silverman participated, 
on less you find beyond a reasonable doubt that the defemi..i»t 
participated in, promoted the venture or had a stake in its 
outcome, the verdict must be not guilty. 

i 

Guilt may not be inferred by more associat. .» 
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/ 


with a guilty party. 

On our oath as jurors you cannot allow 

'* \ 
consideration of the penalty which may be imposed upon the 

defendant if he is convicted to enter into your deliberation 

I 

or influence your verdict in any way. The duty of imposing 
sentence in event of conviction is a very heavy responsibility! 
which rusts solely upon my shoulders and it is a responsib l1 1 fj 
for the Court with which you should not be concerned. Your ; 
verdict should be unanimous. You should be unanimous with > 

respect to each and every count. Your verdict should be | 

guilty or not guilty with respect to each and every count. ! 

You may return a verdict of guilty or not guilty 
with respect to counts one, two and three. Each verdict in 
its unanimity should repres nt the conscientious determination j 
of each and every one of you. The essence of the jury fu,.ci ior 
lu conscientious explaining and conscientious listening. 

The ck is no room in the jury room for somebody who wants 
lu tale charge or somebody who is passive and becomes a 
wallflower. You should be patient and anxious and willing 

i 

to listen. You should be anxious and willing to explain y.ut j 

I 

point, of view, to understand the point of view of your 
follow jurors and you should do all of this in an atmosphere 
of without favor, without prejudice. This is an 

important decision you are about to make, ladies and gor.tn-ft.cn. 

i 
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When you retire to consider your verdict in just a n,inut. | 

or ,o you must forget us. all our personalities, the atmo.phari * 

| of the trial, because everything that we have done, everything 

I the lawyers have done, everything I have done, everything the j 

witnesses have said, that is all before you. We’ll have ; 

i substantially accomplished our functions in the case and the : 

I i 

last final responsibility is with you. 

Remember that your verdict should be consonant j 

i with the truth as you find it. If it is. then justice will , 

I wave been done. If it is not consonant with the truth as j 

y„u have found it, then something else has happened. j 

Start with the facts that you consider to 

I be undisputed or readily resolved and work from them to the j 

, more troublesome facts in the case. If you want any te.ti.ony ' 

. I read, that will be done at your request. If you want any I 

- j inhibit, I will give you the exhibit list and the indictment. , 

) ! y ou can send for any exhibit that you want to look at. . 

I . i 

9 | please do not be swayed by sympatny or 

l> i emotion. Do not speculate evidence into the case. It is j 

II this evidence, this body of evidence that counte and upon j 

a which your judgment must rest. You are not here to solve j 

a a riddle. You are not here to supply links in afactual chain j 

M I of evil. ce. The evidence is all before you and it ia this ( 

25 ! fvidanco and this evidence alone which must be the basis for y. J.r 
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If anything I have said proves to be troublesome] 


oi ciiiu|ii icated while you are working with the case, don’t 
,-j j v e yourselves legal advice. It is one of the worst traps 


5 a juiy can fall into. Please ask me for any amplification 
H ! or clarification of the charge which you want and I will 

7 | be gla.l to serve you and I will be at your service throughout J 

8 I want to thank the alternate jurors, Lillian ! 

I * • 

9 | Seinian and Martha Bailey for their attendance and their 

I 

Id 'li attention. The law requires a verdict to be a verdict of a 

'' . ! 

II || j.ry ot 12 and for that reason you are excused with my thanks, j 

5 . I 

,2 j I suggest that when the jury retires that you 

U j take out any personal belongings you may have and leave at 


it I that t ime before they begin to deliberate. 

15 j If the lawyers will please step up. 

Hi j (At the side bar.) 

17 ! MR. HAFETZ: Your Honor, may I respectfully 

IH | loqnast that the jury go out. I have an awful lot to say. 
19 That was che most unfair charge I have ever heard in my 

yfl untiiii existence. You cut out the heart of the entire 

21 j Jiid I wish to make that point for the record. 

(In open court.) 

22 I the COURT: Ladies and gentlemen, this may 

Z1 | tak» * fuw minutes, would you be good enough to withdraw, 
21 I|ov.". and not deliberate until I call you back. 

2b ji (Jury left the courtroom.) 
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THE { ADDITIONAL CHJJBflT b'* * 1 

EOp a ? *z y ». -• •? ; 

THE COURT: I toM t* ** *£* » l f ** .. 

• f .• > < • J&- ' • ••**' \* 

avldenc. wa. b.fot. th.m and thay thould. j 

o£ tne evidence. I told them that all <*. ««-*•«. 0*. 
counsel were before th.m and they ahoufctfcenr d.r jM. ,0* 
arguments. How, I can't do more than that. I am not 
suppose, to adopt your theories and to .pin out your 
solution, for what you consider to be the real truth In 


role which I aw ^ 


uppc. 


Honor 


THE COURT: Then I am glad 


Lll «.,,, anything else you want to say 


Can I have }ust one mimitjpc 


Nothing else 


THE COURT 


(Jury present.) 


THE COURT: Ladies and gentlemen or rne ju, 
, am very di.mayed because I have apparent!* glj-en at.let 
; ,ne or the attorneys the Impre.slon that I *»tryi W tt ,t. 

the . . . away from you. I hava no suoh Int.ntloa, ladle. 

„r.d gentlemen, I have great respect for Jury verdict. 

, ..„,rd.es« of what your v.xdlct Is going to b. at th 
„ f i.hla deliberation. I am going to thanlr you for i, 
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EOpa , * 

you hove paid close attention and you have been very conecre^i 

r told you before and I tell you now that all of the eviColdtf. 

t. before you, not just the part, that I have referred to.,. , 

AJ1 or thj arguments of counsel are before you, every argt^f|n$ji 

made by Miss Harris, every argument, made by Mr. Hafetz. % 

. » M * 

of those arguments away from them and 


haven’t, taken any 

haven't ruled any evidence Opt of the case. 

?. • { . \ 

Obviously if I had rloieved^ ev«$ry bit and p: 
of evidence in thi» ca.e and tri.d to analyh*-it ior you 

‘ . iV -V £ 

_JB atravtl m i . I I MMiflt bV ‘COSSS6 1 ®nU 


tried to analyze that for you, X *bo 

:v tO* i 

. I gpuldn’t possibly do *t 

• «/4 4 

I have picked out bit# and^p 


Monday morning 


illustrative of po 


the law. That is all I was trying to ao. ■ £. » j 

I haven't tried to take th# ca*» 

,„j r don't want to take the case away from ybu. you think, | 

U- : * 

that anything that I have said is some kind o£ a«*overt 4 

in t?»sa*jc that you should find this way or. that way on any ^ 

evidence in this case, please disregard What I told you. It \ 
would bn a terrible burden for me to feel thpt T$fcave given 

f I . J • 

i „ • * « i * , 

anyone oE you ladies and gentleman the impress iota that I 

‘. 1 *. %• * 

have slipped into the jury box as • phantom juror mtd said‘s 

* ■ . /. 

, have oa id from the beginning I don't w*nt to db. X * 





E0pa * - - t r ; rj 

no intention of Aping and I hoi* X i*v«r 
I carta inly don't *Mtr to ata»t In^thia ca^f 

Now/. f>n sllverdan, this j^Mf 

* r • , .- t >.■ j 

Obviously he had a motive to lie, He had ***** *#** *P> 

: 'V •’ ? 5r*<M3L^ 

motive to 1U. He had aa many «ptives to lie •*'•*!** 

’ ' ' l » , ■ 1 

federal offenses that he conanlt tad and he admitted on th 
stand any nursber of offenses that .he comsitted. ,if you 
a cceoi liia statements about the wheeling and dating in 


think ha li#d and you 


i:ran him, that is your privi/lege and your 
don't permit me to govern your facbj^in 


ir. any way. < * . f * 

I repeat, the evidence, allof it* i^.beforf you 

i ■ » I # ?."« 

The arguments, all of them, are *i*ore you, and‘you are , 

entitled to the opinion that %km la evid«oae J* the casu 

? 'f ’’ ^ iV. 

l ai ...ora important than any e^id^ww to whipli IxJ^JT have 
referred *nd I didn't refer t* #$.%>* *** 1 


t u evidence n 


iii the cafe. • , 

ftwea# in the mfi 

*«!■ 

anything «orK*»r fay 
.hat 90 fc» U«t of thp,exhibit. 

of the indlaMhent. ; r' , 


ladifs 


aflkd a clean c;^ 


t». U.J OOUETHOU 1 * 
v. - r*..io» 
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hOpci 

(Two marshals were duly sworn.) 

THE COURT: All right, you may retire, ladies 

and gentlemen. 

(The jury retired to deliberate at 3:45 P.M.) 
(Time noted: 4:55 P.M.) 

(In open court, jury present.) 

THE COURT: All right. 

THE CJ^ERK: Members of the jv#y# please 
anuv/or to your presence as your name is called. 

(Roll called; all -jurors present.) 


f V V * « * 

THE CLERK: Madam Fpr^nan, has *jury agreed , 


upon a verdict? 


• * i 


It % 1 

THE FORELADY: They hfve. ' 

■'t ' ; 

THE CLERK: How do ybu find am to count ont •• 

i / 

9* f 

THE FORELADY: Guilty. 

THE CLERK: How do you find as to count tv.>/ 

♦ 

J t 

THE FORELADY: Guilty. 

> ... 

THE CLERK: And as to count three? / 

THE FORELADY: Guilty, possession only. 

•1 < 

THE CLERK: Thank you. 

Members of the jury, listen to your verdict 

• / V- * 

aa it- stands recorded. You say you find* the defendant guilty 
wc.».»t one, guilty on count tw* and gutltyfym cqunt thru* 

; • * V 

possess Km only and so say* you all. f ^ 


t ;• i 


in v.c>«int. 
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A 202 Affidavit ol IVrsonal Service of »’ar* r ' 


LUTZ APPELLATE PRINTERS, INC. 


COURT OF APPEALS 
FOR I’HE SECOND CIRCUIT 


UNITED STATES OF AMERICA, 

Appellee, 
- against - 


Index No. 


Affidavit of Personal Service 


RICHARD WIENER, 


Defendant-Appellant 


STATE OF NEW YORK. COUNTY OF New York 


ss.: 


being dulv sworn. 

depost L7Z ZZponen, u no, a party to the acton. ts oo'r !S year, of a* on J retUet a, 

1027 Avenue St. John, Bronx, New York v n Y 

Thai on the ath <*W °/Augu«t '»» " ** 1 St. Andrew. PUoo. N.V. . H.Y. 

y, / upon 

deponent served the annexed 

PaulJ. Curran 

,he HkAX Attorney in this action by delivering a true copy thereof to said individual 

%*£?£££ **!««» - «"* » *• * l»— °" d MU " MS °'“ 

papers as the Attorney(s) herein, 


Sworn to before me. this 8th 
day of August 19 75 
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VICTOR ORTEGA 




